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AI  Artificial intelligence

AIFMD  Alternative Investment Fund Managers Directive

AISP  Account information service provider

API  Application program interface

ASPSP  Account servicing payment service provider:

DLT  Distributed ledger technology

EBA  European Banking Authority

ECSP  European crowdfunding service provider

EESC  European Economic and Social Committee

EFIF  European Forum for Innovation Facilitators

ESA  European Supervisory Authority 

ESMA  European Securities and Markets Authority

GDPR  The EU General Data Protection Regulation

KIIS  Key Investment Information Sheet

MiFID II  Markets in Financial Instruments Directive as amended

MFI  Microfinance institution

PISP  Payment initiation service provider

PSD1  The first EU Payments Services Directive

PSD2  The EU Second Payments Services Directive

PSP  Payment service provider

RTS  Regulatory technical standards

TPP  Third-party provider

X2A  Also known as “Access to Account”, another term for the data-sharing component of the PSD2

Abbreviations
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notes on this handbook

introduction to this Handbook
This Handbook was prepared by Ariadne Plaitakis for the Microfinance Centre (MFC). This Handbook is meant 
to be a brief guide for microfinance institutions (MFIs) in the Europe Union (EU). The main objective of this 
Handbook is to inform MFC members of the implications of recent EU legislation and policies in financial services, 
and to assist them in identifying potential market opportunities.

This Handbook is based on the EU’s Revised Payments Services Directive, the European Commission’s Fintech 
Action Plan and the draft text of the Crowdfunding Regulation as published by the European Commission on 
8 March 2018. On 26 June 2019, the Council for the European Union published a compromise proposal in 
relation to the proposed Crowdfunding Regulation. Where this compromise proposal is substantially different 
from the Commission’s proposal, this has been indicated in the text below. Note this Handbook does not take 
into consideration any subsequent versions of the draft Crowdfunding Regulation that may be issued since the 
Council’s compromise proposal.

About the Microfinance Centre
The MFC is a regional microfinance resource centre and network that unites 110 organizations (including 77 
microfinance institutions (MFIs) across 36 countries. Together, these 110 organizations service more than one 
million low-income consumers across Europe and Central Asia. 

The MFC’s mission is to empower people and communities through alternative social finance, including 
microfinance. While the MFC seeks to make financial services work for all people and all communities, it gives a 
particular focus to underserved and excluded people and communities. It accomplishes this by building on the 
potential and achievements of the social finance sector (microfinance, financial cooperative systems, etc.). It 
also works to develop partnerships between its network members and technology providers in order to improve 
products, outreach and scale as well as to charter innovative ways of accessing and using finance.
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summary of key 
opportunities for mfis

Below are the main opportunities for MFIs provided by PSD2 and the proposed EU  
Crowdfunding Regulation:

PSD2 EU Crowdfunding Regulation

EU passporting for TPPs EU passporting for ECSPs

Reach new client segments (millennials  
and digital natives)

Reach new client segments (milllennials and digital 
natives as well as new types of clients/investors

New business models: Advice based on data 
analytics, Referral based commissions, Smart repay-

ment plans

New business model Intermediary platform

Better understanding of customers  
through analytics

Better understanding of customers  
through analytics

Add more value to existing products through data New role as broker
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a: the revised payment 
services directive

a1. Background and timetable
The EU Revised Payment Services 
Directive (PSD2) provides the current 
regulatory framework for payments in 
the 28 Member States of the European 
Union. In force since 13 January 2018, 
it updates the first Payment Services 
Directive (PSD1). The PSD2 fixes some of 
the shortcomings of the PSD1, including 
the lack of technological neutrality and 
the inconsistency in Member State 
application and interpretation of the 
Directive. Further, the PSD2 increases 
competition in the EU payments market 
with the introduction of (i) new regu-
lated entities: payment initiation service 
providers  (PISPs)1 and account informa-
tion service providers  (AISPs),2 together 
known as “Third Party Providers” 
(TPPs) - to cover previous unregulated 
activities; and (ii) a new data sharing 
regime (“access to account” or X2A) 
that provides these new entities access 
to data held by banks, e-money issuers 
and other payment service providers 
(PSPs). Further, consumer protection is 
enhanced to instil consumer confidence 
in the EU payments market, and in these 
new services in particular.

Enacted in 2016 as an EU Directive, the 
PSD2 was to be transposed into national 
regulation by 13 January 2018. However, 
to date, Romania has not provided the EU 
Commission a copy of its implementing 
legislation, and Malta and Spain have 
only communicated partial measures.3  
Further, even though the remaining 25 
Member States have communicated 
full transposition measures, 16 of these 
Member States are still facing infringe-
ment proceedings due to lack or delay 
in notification as per the January 2018 
deadline. Until national transposition, 
PSD1 rules stay in force in each rele-
vant Member State. It should be noted 
that PSD2 is a “maximum harmonising 
directive”, which means that Member 
States are not able to require any higher 
or lower standard/ obligations of the 
payment institutions in their jurisdictions 
than PSD2 itself requires. 

Although the PSD2 came into force in 
27 of the EU countries as of 13 January 
2018, a different deadline was foreseen 
for the new security measures intro-
duced in the PSD2. (i.e. strong customer 
authentication and the standards for 

1. PIPSs are third-party service 
providers that provide customers 
with online consolidated 
information about their financial 
accounts with other payment 
service providers. E.g.: Yolt, 
Moneyhub.

2. AISPs are third-party service 
providers that allow consumers 
to make payments from their 
bank accounts directly to the 
merchant, typically by estab-
lishing an electronic payment link 
between the payer and the online 
merchant via the payer’s online 
banking module. E.g. CashFlows, 
Trustly, Adyen, Transferwise.  

3. See EU Commission’s website: 
https://ec.europa.eu/info/
publications/payment-services-di-
rective-transposition-status_en 
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secure communication between PSPs). 
Their entry into force were subject to 
the adoption of regulatory technical 
standards (RTS), which were developed 
by the European Banking Authority 
(EBA), adopted by the Commission in 
November 2017, and initially expected to 
enter into force in September 2019. Due 
to technical implementation difficulties, 
the implementation of these RTS has 
been suspended until December 2020.4 

In countries where the PSD2 has been 
transposed, all PSPs that were previously 
authorized under PSD1 (as well as those 
commencing an authorised activity under 
PSD1 up until 18 January 2020) remain 
authorized as PSPs until 18 July 2020. If 
they wish to continue their activity there-
after, they are required to submit all 
relevant information to the competent 
regulators in order to allow the latter to 

assess their compliance with PSD2 and if 
not, to identify the measures needed to 
be taken to ensure compliance.5 Those 
PSPs that wish to undertake the new TPP 
activities, however, are required to apply 
for authorisation/ registration under 
the PSD2 for these activities from the 
date of the effective national transposi-
tion in their particular Member States. 
As the new security measures of PSD2 
will become applicable later than other 
provisions, TPPs that seek authorisation 
under PSD2 are not required to submit 
proof of compliance with these security 
requirements until that later date (even 
if they apply earlier).

4. See EBA’s opinion on this: 
https://eba.europa.eu/
eba-publishes-opinion-on-the-
deadline-and-process-for-com-
pleting-the-migration-to-strong-
customer-authentication-sca-for-
e-commerce-card-based-payment

5. Similar transition provisions exist 
for those entities that benefit 
from a small business waiver/ 
exemption under the PSD1.

Figure 1: PSD2 Implementation Process
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6. See Article 33 of the PSD2.
7. See Article 7 of the PSD2.
8. Art of 67 (2)(1) of the PSD2 states 

that an AISP shall “provide 
services only where based on the 
payment service user’s explicit 
consent” but there is no definition 
of what form “explicit consent” 
should take in the PSD2. 

9. See Articles 66 and 67 of the PSD2.

a2. main provisions and innovations
The PSD2 has three main pillars: (i) a 
section dealing with the authorisation 
of PSPs and the regulation of TPPs; (ii) a 
section setting out the rights and obliga-
tions of PSPs and their users (including 
rules on surcharging, security, liability and 
dispute settlement); and (iii) a section on 
transparency concerning information 
provided to users. The scope of the PSD2 
covers PSPs and TPPs who provide elec-
tronic payment services within the EU 
(even if only one leg of the transaction is 
in the EU), provided the entity’s revenue 
is above a certain threshold (as defined 
by each Member State, but which cannot 
exceed €3 million).

The main innovations introduced 
by PSD2 focus on (i) proportionate 
regulation of TPPs; (ii) a data sharing 
regime (X2A) for the benefit of TPPs; 
(iii) the introduction of push payments 
for payment initiation; and (iv) a liability 
shift for e-commerce and other digital 
payments.

TPPs, which previously were unreg-
ulated under PSD1, are now propor-
tionately regulated: AISPs must only 
register, with no capital requirements,6 
while PISPs have a reduced initial capital 
requirement of €50,000 in order to be 
authorized (versus €125,000 for PSPs).7 

In consideration for being regulated 
and in order to allow TPPs to offer their 

services in an effective way, these TPPs 
have the “right of access” on an objective, 
non-discriminatory and proportionate 
basis to information held by account 
servicing payment service providers 
(ASPSPs) (i.e. EU banks, payment insti-
tutions and e-money institutions), if the 
customer explicitly authorises them,  
without the requirement of  a contractual 
relationship between the ASPSP and the 
TPP.8 This X2A regime is mandatory, and 
all EU banks, e-money institutions and 
payment institutions must provide this 
data if requested by a TPP.9  In particular, 
TPPs can:

• Check the availability of funds
• Initiate a credit transfer or direct 

debt from the current account
• Provide aggregated account 

information services. 

These information exchanges relate 
solely to basic customer account data, 
transactional data and payment data. 
TPPs must only request, use, access and 
store data necessary for the provision 
of the service and are not permitted to 
store sensitive data. The data sharing is 
at no cost to the consumer, and ASPSPs 
cannot charge for provision of this data 
to TPPs. 

By authorizing PISPs, the PSD2 also 
moves e-commerce and other digital 
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payments to a “push” payment model, 
in contrast with the current “pull” model 
of credit card systems, where merchants 
“call” for payments via a card scheme. 
PISPs, though payment initiation, can take 
money from a customer bank account 
and transfer it directly to a merchant 
bank account, thereby circumventing the 
usage of credit cards altogether. (See Box 
1 for a further explanation on the distinc-
tion of “push” and “pull” payments.)

Box 1: Push and Pull Payments

Both credit/debit card payments and direct debit payments are a form of pull payment. 
Pull payments are where a merchant or service provider (the “payee”), through its bank 
or authorized entity, requests payment from a customer (the “payer”) via a card scheme 
or directly from the customer’s bank or stored value account holder; it is the payee who 
initiates the transaction, once given a mandate by the payer. Push payments, on the other 
hand, are both initiated and authorized by the payer. As foreseen under the payment 
initiation provisions of PSD2, a customer authorises a PISP to take money from his/her 
bank account on his/her behalf and transfers it directly to a merchant or service provider’s 
bank account. Push payments are often considered faster – and less risky for the payee – 
since the initiation and authorisation is undertaken by the same entity (the payer).

Lastly, with the introduction of strong 
customer authentication, there is also a 
concurrent liability shift for e-commerce 
and other digital payments. In card 
scheme rules liability is usually on the 
e-merchant (in card scheme rules) for 
failing to authenticate card-not-present 
transactions. The PSD2 shifts this liability 
to the responsible PSP for failing to 
authenticate.
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10. Note that cash savings, mortgages 
and pensions are not covered by 
the PSD2 so these services can 
only give a partial picture of a 
customer’s finances if they rely 
only on the data that falls in 
scope under the PSD2.

11. These are debt repayment plans 
that can account for fluctuations 
in income of the customer during 
repayment periods to the benefit 
of both the customer and the MFI. 

a3. key opportunities for mfis
MFIs can take advantage of these inno-
vations in a variety of ways. First, they 
can register as an AISP, which would 
allow them to offer account aggrega-
tion services. This type of service would 
give an MFI an automatic overview of 
a customer’s finances and allow it to 
identify spending decisions and other 
patterns that customers might otherwise 
have missed to help these customers 
with debt rehabilitation. For example, an 
MFI than is registered as an AISP, after 
obtaining access to data in a customer’s 
bank account(s), could show its client an 
aggregated picture of his/her accounts, 
and help identify where a microloan may 
be a better alternative than other current 
debt products.10 This could then lead to 
a recommendation to the MFI’s own 
products, or products of partner MFIs; 
in this latter case the MFI could charge 
commission for the referral to the other 
MFI. (See Box 2 overleaf for the example 
of Tully in the UK.)

If the MFI is also authorised also a 
PISP, then it can execute a “smart" repay-
ment schedule, allowing for a much more 
comprehensive offering and a seamless 
customer experience (see further infor-
mation on “smart repayment” below). 
Acting as an AISP would allow an MFI 
both to funnel current customers to 
its offerings as well as to charge other 
MFIs (and other PSPs) commission for 
customer referrals.

If registering as an AISP and its compli-
ance regime seems too daunting, MFIs 
could decide to connect to other AISPs 
through a partnership in order allow the 
AISPs to propose the MFI’s products to 
their customers. In such a scenario the 

AISPs would undertake the initial cred-
itworthiness and affordability analysis 
on the MFI’s behalf. Such a partnership 
would increase a MFI’s exposure to 
new customers, without requiring any 
marketing budget or expenditure.

MFIs who are interested in providing 
“smart repayment plans”11 and/ or who 
are interested in crowdfunding should 
consider becoming authorized as an PISP. 
PISPs can execute payments digitally 
on behalf of a customer, allowing for a 
direct push of funds from customer’s 
bank account to a MFI’s bank account 
(if it is a loan repayment) or to another 
MFI (if the MFI is also acting as an AISP 
and is making referrals to other MFIs). 
Such an authorisation is required for 
crowdfunding service providers if these 
providers decide to undertake the digital 
payment piece. Becoming an PISP is also a 
separate business model if the entity uses 
this authorisation in order to offer other 
industry stakeholders white label solu-
tions (“payment-initiation-as-a-service”).

In all cases, once an MFI is registered 
as an AISP and/ or authorised as an PISP 
in its home jurisdiction, it can use this 
authorisation to passport to other EU 
Member States. This passporting allows 
MFIs access to cross-border customers 
and markets for account information 
services and payment initiation services. 
The MFI, however, will be required to 
comply to national regulatory require-
ments for the provision of microfinance 
in each of the EU Member States where 
it wishes to offer microfinance loans 
through its account aggregation service 
offering.
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The PSD2 sets out the main requirements 
for becoming either an AISP or PISP, 
although specific details are found in the 
national transposition legislation12 and 
the national authority responsible for 
payments in each Member State is the 
final arbiter of which entities can register 
as AISPs and/ or be authorised as PISPs.13  

Under the PSD2, PISPs are required 
to be authorised, but are subject to a 
reduced minimum own funds require-
ment of €50,000. AISPs are expressly 
exempt from authorisation but are 
subject to a registration requirement. 
Both types of entities have to hold 
professional indemnity insurance or a 
comparable guarantee, in addition to 
providing a business plan, a description of 
safeguarding funds measures (for PISPs), 
a description of governance arrange-
ments and internal control mechanisms, 
a description of customer complaint 
procedures, business continuity arrange-
ments, security policy document, etc.14  

Member States may exempt small 
PSPs and TPPs from the authorisation 

A4. Becoming a TPP
requirements if: (i) the monthly average 
of the preceding 12 months’ total value 
of payment transactions executed by 
the PSP/TPP, including any agent, does 
not exceed a limit set by the Member 
State but that, in any event, amounts to 
no more than €3 million; and (ii) none 
of the natural persons responsible for 
the management or operation of the 
business has been convicted of offences 
relating to money laundering/terrorist 
financing or other financial crimes.15  

Member States are free to set stricter 
threshold limits for this exemption. 
Countries whose national transposition 
legislation include this “small business” 
exemption include Poland, Netherlands, 
the UK, Sweden, Czech Republic, 
Lithuania, Denmark and Finland. Entities 
who take advantage of this exemption 
must still register in their home Member 
State and will be part of the EBA register. 
Further, entities who claim this exemp-
tion cannot use it to passport to another 
EU Member State.

Box 2: Spotlight on Providing Debt Advice

Tully provides UK consumers a debt and budgeting advice service that uses X2A APIs to get a full 
picture of their customers’ finances to help them with debt rehabilitation. Tully follows the following 
process:

• It first builds a free, accurate budget for the consumer.
• From this budget, Tully gives the consumer free debt advice and work out a personalized plan.
• With the customer’s consent, Tully then contacts the customer’s lenders, sets up affordable 

repayments for debts as well as provides support and coaching to the customer to stay on track.

This service is entirely free for the customer; Tully charges the lenders a small percentage of the 
money (called “fair share”) that they help their customers payback. Tully, which is currently in pilot 
stage, is authorised by the UK Financial Conduct Authority (FCA).

12.  Which can be found here for 
the 27 countries that have 
communicated their national 
transposition legislation to the 
EU Commission: https://eur-lex.
europa.eu/legal-content/EN/
NIM/?uri=CELEX:32015L2366 

13. As PSD2 is a “maximum harmonising 
directive”, Member States are 
not able to require any higher or 
lower standard/ obligations of 
the payment institutions in their 
jurisdictions in their national 
legislation than PSD2 itself 
requires.

14. A full list of requirements can be 
found in Article 5 of the PSD2.

15. Article 32 of the PSD2.
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digitalisation and creates an environ-
ment where innovative fintech16 prod-
ucts and solutions can be rapidly rolled 
out across the EU to benefit from the 
economies of scale of the single market, 
without compromising financial stability 
or consumer and investor protection.17

The EU Commission communicated the 
Fintech Action Plan on 8 March 2018. 
The plan comprises a list of targeted initi-
atives in 12 areas designed to help the EU 
embrace the digitalisation of the financial 
sector. The plan’s main objective is the 
creation of a more competitive and inno-
vative financial market in the EU. To this 
end, it aims to set out a future-oriented 
regulatory framework that embraces 

16. Although there is no EU legal 
definition of Fintech, in the 
Fintech Action Plan it is defined 
it as “a term used to describe 
technology-enabled innovation 
in financial services that could 
result in new business models, 
applications, processes or 
products and could have an 
associated material effect on 
financial markets and institutions 
and how financial services are 
provided .” See the Introduction of 
the Fintech Action Plan: https://
eur-lex.europa.eu/legal-content/
EN/TXT/?uri=CELEX:52018DC0109

17. EU Commission. 8 March 2018. 
Fintech Action Plan: For a more 
competitive and innovative 
European financial sector. 

18. Section 1.2 of the Fintech Action 
Plan.

19. Section 1.1 of the Fintech Action 
Plan. 

b1. Background

b: fintech action plan

b2. Main provisions of interest to MFIs
The plan’s initiatives are placed in three 
separate categories: (i) innovative busi-
ness models; (ii) supporting new technol-
ogies; and (iii) stronger cyber resilience. 
Of these initiatives, five areas may be of 
interest to MFIs:

Innovative business models

Developing standardized APIs for financial 
services
The Commission is supporting joint 
efforts by market players to develop, 
by mid-2019, standardised application 
programming interfaces (APIs) that are 
compliant with both the PSD2 and the 
General Data Protection Regulation 
(GDPR) as a basis for a European open 
banking eco-system covering payment 
and other accounts.18  

This is of interest for MFIs that are 
interested in becoming TPPs under 
the PSD2, as such standardization will 
facilitate a TPP’s interconnection with 
multiple ASPSPs.

Crowdfunding proposal
The EU Regulation proposal aims to 
ensure an appropriate and proportionate 
regulatory framework that allows crowd-
funding platforms that want to operate 
cross-border to do so with a comprehen-
sive passporting regime under unified EU 
supervision.19  

MFIs may wish to consider becoming a 
European crowdfunding service provider 
(ECSP) to access new types of customers 
and new markets. Please see Part C for 
more details.

Support new technologies

Assessing unjustified regulatory obstacles
The Commission set up an expert group 
in the second quarter of 2019 to assess 
whether there are unjustified regula-
tory obstacles to financial innovation in 
the financial services regulatory frame-
work.21 In particular, this group is looking 
at distributed ledger technologies (DLT) 
and artificial intelligence (AI), as well as 
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requirements for paper-based disclosure 
and and the fact that software invest-
ment is less attractive under current 
prudential rules for banks.22

This initiative is of general interest to 
MFIs as the recommendations should 
render the regulatory framework for 
financial services more enabling.

Removing obstacles to cloud computing
The Commission envisages three main 
initiatives to further this goal:

• The Commission invited the 
European Supervisory Authorities 
(ESAs) to explore the need for 
guidelines on outsourcing to 
cloud service providers by first 
quarter 2019. 

• Further, it invited cloud stake-
holders to develop cross-sectoral 
self-regulatory codes of conduct 
to facilitate switching between 
cloud service providers. 

• Lastly, it encourages and is 
facilitating the development of 
standard contractual clauses for 
cloud outsourcing by financial 
institutions. 

MFIs that are considering using cloud 
services to lower their IT costs should 
benefit from these measures, which 
facilitate switching between providers as 
well as ensure a minimum level of quality 
of service and contractual protection.

Comprehensive strategy on DLT and blockchain23 
The Commission is continuing work on 
a comprehensive strategy on DLT and 
blockchain, addressing all sectors of the 
economy, including enabling FinTech 
and RegTech applications in the EU. This 
strategy will address all relevant legal 
implications. The Commission already 
launched an EU Blockchain Observatory 
and Forum in February 2018 and is 
undertaking a study on the feasibility of 
an EU public blockchain infrastructure to 
develop cross-border services.24

Although MFIs may not currently be 
using DLT and blockchain enabled solu-
tions, many of the future technological 
advances will be based on these tech-
nologies, so MFIs should be aware of the 
Commission’s strategy and its stance on 
legal implications of these technologies.

 

20. Section 2.1 of the Fintech Action 
Plan.

21. Investments in software made 
by EU banks must be deducted 
from their regulatory capital, 
in contrast to more favorable 
treatment enjoyed by banks in the 
United States.

22. Section 2.2 of the Fintech Action 
Plan.

23. Blockchain is a particular type or 
subset of so-called distributed 
ledger technology (DLT). DLT is 
a way of recording and sharing 
data across multiple data stores 
(also known as ledgers), which 
each have the exact same data 
records and are collectively 
maintained and controlled by a 
distributed network of computer 
servers, which are called nodes. 
Blockchain is a mechanism that 
employs an encryption method 
known as cryptography and uses 
(a set of) specific mathematical 
algorithms to create and verify 
a continuously growing data 
structure – to which data can 
only be added and from which 
existing data cannot be removed 
– that takes the form of a chain 
of “transaction blocks”, which 
functions as a distributed ledger. 
See European Parliament Study on 
Cryptocurrencies and Blockchain. 
July 2018.

24. Section 2.3 of the Fintech Action 
Plan

Figure 2: FinTech Action Plan Implementation as of April 2019
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25.  For an overview, see EFIF website: 
https://esas-joint-committee.
europa.eu/Pages/Activities/EFIF/
European-Forum-for-Innovation-
Facilitators.aspx

26.  Regulatory sandboxes are 
controlled ‘safe spaces’ in which 
innovative products, services, 
business models and delivery 
mechanisms can be tested without 
immediately being subject to all 
of the regulatory requirements. 
See Banking Stakeholders Group 
proposal to the EBA on Regulatory 
Sandboxes. 20 July 2017.

27.  See Annex A of report for list 
of countries with innovation 
hubs: https://eba.europa.eu/
esas-publish-joint-report-on-reg-
ulatory-sandboxes-and-innova-
tion-hubs

28.  As of date of the report, these 
were Denmark, Lithuania, 
Netherlands, Poland and UK.

29.  Vice-President Valdis 
Dombrovski’s speech at 3rd Annual 
Fintech Conference in Brussels on 
26 February 2019.

30.  Further information on the Lab 
can be found here: https://ec.eu-
ropa.eu/info/publications/180620-
eu-fintech-lab-meeting_en

B3. Implementation so far
The latest update on the implementa-
tion of this Plan was provided by Vice-
President Valdis Dombrovski in a speech 
at 3rd Annual Fintech Conference in 
Brussels on 26 February 2019. In conjunc-
tion with a review of the Commission’s 
website, the state of play as of April 2019 
is as follows:

Innovative business models

• On 8 March 2018, in conjunc-
tion with its communication 
of the Fintech Action Plan, the 
Commission issued its proposal 
for crowdfunding regulation.

• Together with the ESAs, the 
Commission launched on 2 April 
2019 a European Forum for 
Innovation Facilitators (EFIF).25  
This network allows supervisors 
to learn from each other through 
continuous information sharing 
and enables companies to reach 
EU scale more easily, by creating 
referral mechanism when firms 
need to go beyond their national 
markets. 

• The ESAs released on report on 
regulatory sandboxes26 and inno-
vation hubs in Member States on 
7 January 2019, and the results 
are positive. As of the report’s 
date, European countries have 
opened 21 innovation hubs27 and 
5 regulatory sandboxes28 to help 
companies roll out innovative 
services in the financial sector.

Support new technologies

• In regard to crypto assets and 
initial coin offerings, advice 
prepared by ESMA and EBA 
in January 2019 resulted in 
conclusion that, under certain 
circumstances, EU financial rules 
may apply to some crypto assets, 
although this raises complex 
questions. Further crypto-assets 
that do not meet the definition 
of a financial instrument still 
present many of the same issues 
regarding consumer protection, 
market integrity and a level 
playing-field. Thus, ESMA and 
EBA support that the Commission 
undertake a cost-benefit analysis 
to assess if EU level regulatory 
action is needed.29  

• In 2018 Commission set up an 
EU Fintech Lab,30 which brings 
together supervisors, technology 
providers and financial institu-
tions to deep dive into specific 
technologies. The lab has focused 
on cloud outsourcing and AI to 
date.
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C: crowdfunding proposal

C1. Background and timetable
Crowdfunding matches up business 
projects in need of funding with investors 
through an online platform. Investors 
in exchange receive returns on their 
investment.

Crowdfunding is often the main 
funding tool for early stage companies, 
when venture capital or private equity 
funds are not interested.31  Crowdfunding 
provides an alternative to unsecured bank 
lending, such as bank overdrafts or credit 
card loans, which are often the main 
sources of external finance for SMEs.32  It 
offers new opportunities in particular for 
young, innovative companies who do not 
have extensive collateral, fixed assets or 
a strong financial track record.33

In the EU, some Member States have 
already introduced national regimes 
on crowdfunding.34 These states have 
adapted their regulatory frameworks 
to the characteristics and needs of 
local markets and investors, resulting in 
diverging domestic rules concerning the 
conditions of operation of crowdfunding 
platforms, the scope of permitted activ-
ities and the licensing requirements.35  
As a result of these different regulatory 
approaches, crowdfunding platforms 
are not easily able to expand into other 
EU Member States, especially given the 
uncertainty of divergent requirements 

and the resulting high compliance costs. 
Thus, crowdfunding service providers 
face difficulties in scaling their opera-
tions, and cross-border EU flows remain 
limited. As a result, start-ups and SMEs 
are not able to benefit from the greater 
pool of potential EU investors, and 
investment opportunities for individuals 
are restricted.36

Due to these issues, the Commission 
has proposed a draft EU Regulation 
that would create a comprehensive 
European passporting regime for those 
market players who decide to operate 
as European crowdfunding service 
providers (ECSP), under the unique 
supervision of the European Securities 
Markets Authority (ESMA). In particular, 
the draft Regulation attempts to solve 
three different, but related, issues:

1. Diverging national rules that 
hinder cross-border crowdfunding 
services;

2. Lack of information leading to low 
investor trust; and

3. Lack of transparency on projects 
and financial products sold (e.g. 
loans, shares) leading to unin-
formed decisions.37

31. EU Commission. 8 March 2018. 
Executive Summary of Impact 
Assessment accompanying the 
Proposal for a Regulation of 
the European Parliament and of 
the Council: https://op.europa.
eu/en/publication-detail/-/
publication/eff455f8-be71-11e9-
9d01-01aa75ed71a1/language-en/
format-PDF/source-106396260

32. Ibid.
33. Ibid.
34. These countries include UK, France, 

Italy, Greece, Netherlands and 
Spain.

35. See Recitals of draft the Proposal 
for a Regulation of the European 
Parliament and of the Council: 
https://ec.europa.eu/info/law/
better-regulation/initiatives/
ares-2017-5288649_en

36. Ibid.
37. EU Commission. 8 March 2018. 

Creating a more competitive and 
innovative financial market: 
https://ec.europa.eu/info/sites/
info/files/180308-action-plan-
fintech-factsheet_en.pdf
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The draft Regulation thus proposes:
1. An EU-wide passport that enables 

ECSPs to operate under same 
rules

2. The development of a common 
investor protection regime

3. The elaboration of a simple 
template for the disclosure of 
key characteristics of the projects 
and financial products sold (Key 
Investment Information Sheet or 
KIIS). 

Since the Commission proposed the 
draft, the European Economic and Social 
Committee (EESC) has adopted its posi-
tion, the Rapporteur has published its 
draft report, the Parliament concluded 
its reading and the Council published a 
compromise. (See Figure 3 for the time-
line). The next step is for the Council and 
the Parliament to negotiate to agree a 
draft text. Although at this stage the date 
of implementation is not yet known, in 
all cases the Regulations will apply one 
year after they enter into force.

Figure 3. Implementation process for draft crowdfunding regulation



16 | Innovations in EU Policy and Legislation Opportunities for Microfinance

C2. Main provisions
In addition to setting out the authori-
sation process for ECSPs, the proposed 
Regulation sets out specific ECSP require-
ments, including (a) management poli-
cies and procedures, (b) rules on conflicts 
of interest, (c) safeguarding client assets 
requirements, (d) complaints handling 
obligations, and (e) rules on outsourcing. 
In addition, investor protection is rein-
forced through (a) client information 
requirements, (b) an  entry knowledge 
test (repeated every 2 years thereafter) 
and a simulation of the ability of a client 
to bear losses, (c) risk warnings, (d) the 
prescribed key information document 
(KIIS); and (e) marketing communications.

The draft Regulation will apply to 
platforms intermediating projects of up 
to €8 million over 12 months.38 The EU 
regime is optional, and co-exists with 
national regimes (or existing licenses, 
including those under the MiFID II, the 
PSD or the AIFMD) up until this threshold; 
the national regimes have exclusive 

jurisdiction above this threshold. The 
proposed Regulation covers invest-
ment-based and lending-based crowd-
funding service providers only.

The draft Regulation, as it currently 
stands, does not capture platforms 
directly providing loans to private 
consumers or individuals through the 
pooling of investors' assets, nor donation 
or reward-based crowdfunding.

As an EU Regulation, the legal text 
will have “direct effect” in all Member 
States and does not require transposition 
through national legislation. There will 
be one central European authority – the 
ESMA - so there will be limited opportu-
nities for jurisdictional arbitrage and/or 
loose interpretation of the Regulation. 
It should, however, be noted that an 
ECSP authorisation does not remove the 
obligation for entities to be authorised 
for other activities that are outside the 
scope of this Regulation, such as TPPs or 
PSPs under the PSD2.

38. The €8 million threshold is 
currently proposed by the Council; 
the Commission’s proposal had a €1 
million threshold.
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C3. key opportunities for mfis
MFIs can best take advantage of this 
Regulation, once it is passed, by applying 
for authorisation as an ECSP. Although 
this does entail embracing a new busi-
ness model of acting as a platform inter-
mediary, this diversification offers several 
opportunities. As an ECSP, MFIs can 
easily expand cross-border through the 
European passporting regime. Further, 
this new business model allows MFIs to 
both diversify and augment their current 
client base with new customer segments, 
such as millennials and “digital natives”, 

in contrast to their traditional MFI clien-
tele. In addition, current MFI clients 
can be targeted as a potential pipeline 
for projects, although due to conflict of 
interest rules in such a case the MFI/ECPS 
cannot have a financial participation in 
these projects on the platform. Lastly, 
by acting as a platform intermediary, this 
allows MFIs to tap in and leverage their 
current connections with the investor 
community. 

C4. Becoming an ECSP
In contrast with many domestic crowd-
funding regulatory regimes, the draft 
Regulation does not foresee capital 
requirements for the ECSP authorisa-
tion. The Commission believes that the 
platforms that operate such services 
do not warrant prudential treatment 
for minimal operational and continuity 
risk.39 Further, this is also in line with 
the objective to create a regime that 
enables cross-border business activity. 
The Commission believes this removal of 
minimum capital requirements will result 
in a reduction of €50,000–125,000 in 
costs per MiFID licensed firm (depending 
on the type of MiFID license).40

The main requirements for an author-
isation application are set out in in Article 
10 of the draft Regulation, and include 
fit and properness requirements, and 
descriptions of (i) governance arrange-
ments and internal control mechanisms, 
(ii) data processing systems, resources 
and procedures, (iii) business continuity 
arrangements, (iv) conflict of interest 
policy, (v) outsourcing arrangements and 
(vi) customer complaint procedures. 

MFIs should note the existence of 
conflict of interest rules in particular. 
ECSPs are required to operate as neutral 

intermediaries between the clients on 
their crowdfunding platform. ECSPs shall 
thus maintain internal rules to prevent 
conflicts of interest, ensuring that any 
conflict is disclosed to the platform's 
clients.Thus, ECSPs may not have any 
financial participation in the crowd-
funding offers on their crowdfunding 
platforms.41 Therefore, if an MFI acting 
as an ECSP contracts with one of its 
microfinance clients to become a project 
owner on MFI’s platform, the MFI cannot 
financially participate in that project (in 
contrast with its prior lender relationship 
with the same client).

In regard to continuing compliance 
measures, these are often significantly 
simplified in contrast with the regime 
MiFID (though the ECSP framework may 
be more restrictive and demanding than 
the domestic regulatory frameworks 
for crowdfunding). In addition to light 
record keeping, there is KYC due dili-
gence for investors and project owners, 
responsibility for completeness of the 
KIIS42 and on-going information disclo-
sure. The Commission estimates that 
MiFID licensed platform operators who 
become ECSPs could save €2,500–€5,500 
on recurring compliance costs per year.43

39. See the Commission’s Impact 
Assessment on the Crowdfunding 
proposal here: https://eur-lex.
europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52018SC0057

40. Ibid. On the basis that they will 
apply for the ECSP license and 
drop out of MiFID.

41. Other provisions include that 
shareholders holding 20 per cent 
or more of share capital or voting 
rights, managers and employees, 
should not act as clients, in rela-
tion to the crowdfunding services 
offered on that crowdfunding 
platform. See Article 7 of the 
draft Regulation.

42. The Key Investment Information 
Sheet (KIIS) offers a standardised 
template with the minimum 
information necessary about 
risk and characteristic of the 
instruments sold to investors. 
Although the KIIS should be drawn 
up by the project owner, as the 
ECSP is responsible for informing 
their prospective investors, 
they should ensure that the key 
investment information sheet is 
complete. See Article 16 of the 
draft Regulation.

43. See the Commission’s Impact 
Assessment on the Crowdfunding 
proposal here: https://eur-lex.
europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52018SC0057
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